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DUTY OF CARE

It is often said that  when we are looking after 
other people’s children (i.e under 18 years old) we 
are act ing Ôin loco parent isÕ. Bu t  w h at  i s Ôin  loco  
p ar en t isÕ?  This sect ion at tempts to examine 
some of the more basic areas as they relate to 
working with young people and children. Generally 
they are concerned with the legal framework in 
which youth or childrenÕs workerÕs work and/ or the 
legal status of the young people and children 
themselves. 

The basics of our legal system play an important  
role in defining our legal responsibilit ies towards 
young people and children.

The meaning of this phrase has never been defined 
in law, however, over t ime the courts have broadly 
interpreted it  to mean act ing as though you were a 
wise and responsible parent . The use of the phrase 
has been widely assumed to give parental 
authority to the person act ing Ôin loco parent isÕ. I t  
has been seen, as a form of delegated authority to 
act  in a parental role towards the young person or 
child but  without  creat ing any cont ractual 
arrangement  between the worker and the parent . 
Since the Children Act  1989 (CA1989) , however, it  
is doubt ful whether this delegated authority to act  
as a wise and responsible parent  is st ill applicable 
to youth or childrenÕs workers. The CA 1989 makes 
it  quite clear that  it  is parents who have parental 
responsibilit y for their children and this is defined 
as the Ôrights, dut ies, powers, responsibilit ies and 
authority which by law a parent  of a child has in 
relat ion to a child and his propertyÕ.(s.3(1)  
CA1989) . I n other words, parental responsibilit y 
means having the authority to make decisions on 
behalf of a child. For example, whilst  a parent  has 
the r ight  to use physical correct ion on his or her 
child no sim ilar r ight  is available to you as the 
youth or childrenÕs worker.

Bu t  can  t h is au t h or i t y  b e t r an sf er r ed ?

Under the CA 1989 parental responsibilit y 
belongs to the mother of the child and to 
the father of the child if marr ied to the 
mother at  the t ime of concept ion/ bir th or 
subsequent ly marr ies the mother. An 
unmarried father can acquire parental 
responsibilit y if he enters into a formal 
writ ten agreement  with the mother under 
the CA1989. The Adopt ion and Children 
Bill, which is current ly being discussed, 
will grant  parental responsibilit y to 
unmarried fathers automat ically if they 
sign the bir th register joint ly with the 
mother. Whilst  this responsibilit y is non-
t ransferable, a parent  may delegate the 
exercise of parental responsibilit y, e.g. 
they may arrange for someone to 
temporarily take care of their children. 
This does not  result  in the carer acquir ing 
any parental responsibilit y. The only 
exception to this are where agreements 
are made between parents following 
separat ion and where a court  has made a 
custody or care order. So for example, the 
use of a consent  form for part icipat ion in 
your youth groupÕs act ivit ies does not  and 
cannot  t ransfer parental responsibilit y for 
a child from the parent  to the worker. 
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